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Introduction
There have long been concerns about the vulnerability and needs of individuals with fetal
alcohol spectrum disorder (FASD) in the criminal justice system (CJS). A recent literature review
of FASD and the CJS highlighted the lack of evidence-based research on justice interventions for
offenders with FASD. More specifically, the review states, “we have a limited understanding,
based on the current evidence, of what types of supports might lead to better outcomes. There
is no research to explore what forms of intervention may help or harm, individuals involved in
the system.”1
The need to identify what programs and services may lead to better outcomes was also
highlighted in a 2016 report to the Federal-Provincial-Territorial (FPT) Ministers and Deputy
Ministers responsible for justice and public safety by the Steering Committee on FASD and
Access to Justice.2 The report recommended that “jurisdictions consider evaluating the
effectiveness of restorative justice (RJ) approaches for people with FASD.” The report also
highlighted the importance of engaging with RJ programs and that efforts should be made in
the areas of data collection and training.
In 2015, the Truth and Reconciliation Commission of Canada identified two specific calls to
action related to FASD, calling on governments to set as a high priority the need to address and
prevent FASD, and to undertake CJS reforms to better address the needs of FASD offenders.3
Within this context, the Department of Justice Canada (the Department) undertook a research
study to examine different elements of RJ practices that are modified or implemented to work
with adult accused individuals/offenders with diagnosed or suspected FASD. The research was
conducted in collaboration with a selection of programs in Canada that have taken explicit
steps to address the particular needs of individuals with FASD or similar cognitive impairments.
This is the first study that the Department has undertaken to explore the use of RJ with adult
accused individuals/offenders with diagnosed or suspected FASD. The purpose of the research
was to discover what certain communities are doing to address this important issue. This
research was undertaken to help guide future work with RJ programs across the country and
programming for individuals with FASD or cognitive impairments who are in contact with the
CJS.
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Victoria, British Columbia, was identified as one of the five sites for this research because the
community has developed targeted approaches to meeting the needs of individuals with FASD
who interact with the CJS. Researchers spent several days in the community talking to current
RJ practitioners at Restorative Justice Victoria and Cowichan Indigenous Justice Program,
officers at the Victoria Police Department, attorneys at the Victoria and Colwood Crown offices,
a Provincial Court judge, and a counsellor at the Men’s Trauma Centre.
Researchers took a collaborative approach, planning the site visits with the Executive Director
of Restorative Justice Victoria (RJV), identifying the appropriate people in the community to
interview, and ensuring that the interview questions were suited to local circumstances. RJV
was invited to add questions that might be of particular use to the program, and to suggest
alterations to the questions developed by the Department. The site visit, and all interviews,
took place between May 21 and May 24, 2019.

Findings
Community Characteristics
There are a number of important characteristics of Victoria and the Capital Regional District
(CRD)4 of Southern Vancouver Island and the Gulf Islands that appear to influence the way the
community deals with individuals with FASD who come in contact with the CJS.
The CRD had an overall population of 383,360 in 2016. It includes Victoria, the capital of British
Columbia, which is the 15th most populated Canadian city with a population of 85,792.5 Just
9.2% of Victorians fall in the 0-15 age range, in contrast to 16% across Canada. Saanich,
Esquimalt, and Oak Bay all fell in the 12-13% range. The median age in Victoria was 42.7 in
2016, as compared to the Canadian median age of 42.2. 6
In 2016 there were 17,245 Indigenous individuals in the city of Victoria, which represents about
4.5% of the population of the CRD, as compared to the national figure of 4.9%. There are ten
First Nations within the boundaries of the CRD. These include Tsartlip First Nation, Tsawout
4
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First Nation, Pauquachin First Nation, Tseycum First Nation, Malahat First Nation, Songhees
First Nation, Esquimalt First Nation, T’Sou-ke First Nation, Scia’new (Beecher Bay) First Nation
and Pacheedaht First Nation.
According to the 2018 Uniform Crime Reporting Survey, Victoria’s Crime Severity Index (CSI)
which is 63.617, is lower than the province of British Colombia (27% lower). According to the
2018 Incident- based crime statistics, only 6% of BC’s crimes come from Victoria. Over half
(66%) of Victoria’s crimes are property crimes. The most prevalent property crimes in Victoria
are theft under $5,000 non-motor vehicle and mischief (56% and 20% respectively).8
Restorative Justice in Victoria, BC
There are several RJ programs in the Victoria area. RJV is the largest, with a coordinator, two
complex case managers, a program and volunteer manager and a number of RJ facilitators and
mentors to help plan and manage the case dialogues. The Cowichan Tribes in Duncan, 60
kilometres north of Victoria, operate an Indigenous Justice Program that includes RJ as one
component. Saanich Peninsula RJ serves communities north of Victoria using community
volunteers. The Saanich Police has an agreement to refer certain cases to the local John Howard
Society, which operates a community justice program that includes a RJ approach to
community conferencing. And the South Island Wellness Society, which is located on the
Tsawout First Nation, runs the local Indigenous Justice Program.
Cases are referred to RJV from the police, Crown, probation officers (on orders from the court),
as well as from schools and self-referrals. The majority (currently 55-70 per year) are from the
police, typically for relatively minor cases such as shoplifting, but increasingly for more serious
cases. Another 20-30 cases per year come from the Crown, and these tend to be more serious
cases where the victim expresses an interest in RJ as an option. In previous years a high
proportion of cases were minor in nature, and these were dealt with using a community
accountability dialogue rather than a full RJ process. This involves the offender and staff or
volunteers of RJV meeting to discuss the reasons for the offense, motivations and factors in
their lives that contributed. There is typically an educational component on the community
impacts of their actions, sometimes with a community member. An agreement is reached on
suitable measures such as community service, accessing local resources to address the causes
of the offence such as counseling or some form of restitution to the victim.
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As trust was built between RJV and CJS professionals, more serious cases began being referred,
so that currently over 75% of cases are considered complex enough to warrant a full RJ process.
RJV is highly victim-centred, so these cases typically include the victim. RJV has two complex
case managers with considerable training and work experience in counselling. They take
responsibility for the complex cases, which often involve individuals with physical or
mental/psychological disabilities, or cases that have potential risks such as those involving
violence. As in all cases, the Executive Director first interviews both the victim and the offender
(separately), and then assigns the case to the case managers, assuming that the offender is
prepared to take responsibility and participate in the RJ process. The case managers then act as
mentors through the preparation process and the RJ dialogue. The offender always has a
mentor. Some victims choose not to meet with a mentor. If both agree, the two mentors work
as a team but meet separately with the offender and victim to prepare.
Preparation for the dialogue is considered critical to success. A key element is the building of
trust, so that the participant feels able to discuss the case and their feelings about it openly.
The entire RJ process typically takes four months to one year to complete depending on the
seriousness of the case and the psychological state of the participants. In some cases, there is
healing that needs to be accomplished before one or the other participant is in an appropriate
state to participate in the RJ process. Once the case is deemed ready for the RJ dialogue, two
facilitators (usually trained volunteers from the community) are assigned to plan the dialogue.
They first meet individually (at least once but often multiple times) with the offender and the
victim to discuss what will happen during the dialogue, and to take care of any other details or
concerns that need to be addressed. At the dialogue itself there are typically the two mentors
and two facilitators, one or two community members, the offender and victim and any
supports they choose to bring, usually family or friends. They are often up to four hours in
length, fully discussing the incident and its impact, why it happened and what needs to be done
to heal the harm done. The dialogue culminates in a signed agreement with a schedule for the
offender to follow. The offender’s mentor provides support and guidance to the offender
throughout the agreement completion stage. The victim’s mentor or the Executive Director
keeps the victim updated at the frequency they have requested. Once the agreement is
satisfied the victim is informed, the file at RJV is closed, and a report is sent to the referring
agency.
Besides the RJ services provided by the agency, RJV conducts and promotes professional and
public education on RJ and the justice system. These efforts are believed to have contributed to
the increase in referrals from the CJS. However, as with the other RJ programs in the area, RJV
would like to see more consistent referrals from the police and Crown. Due to regular rotation
7

of CJS professionals, namely police and Crown, there is an ongoing need to establish new
relationships, which can take considerable time. In the meantime, cases proceed through the
court system without the benefit of what RJ has to offer.
Despite this challenge, it is apparent that RJ is viewed positively in the community. Those
consulted for this research see considerable benefit in the more personal approach that RJ
involves and find that for victims especially RJ can be far more satisfying than the formal court
process that is geared to offenders and often provides little information or opportunity for
victims to participate.
FASD
Most CJS professionals in Victoria are familiar with FASD and view it as a form of cognitive
impairment that requires special attention when accused individuals become in contact with
the system. Information about their impairment is seen as critical to their experience once they
are arrested. It is rare that offenders have a formal FASD diagnosis on file that is available to
police and Crown. If the arresting officers are experienced in recognizing cognitive impairments,
they will usually either divert the case (if it is a minor offence) to an RJ program or a community
service such as Community Living9, or they will flag the condition in the file they give to the
Crown for proceeding with a charge. Once the Crown has the file, the defence counsel may flag
the disability to try to help the accused individual obtain a more beneficial result from the
court. But if nobody takes the time to flag the disability, or to notice the impairment as distinct
from other kinds of disabilities they frequently encounter, the FASD affected offender is treated
like everybody else in the system. If they are a frequent offender, as they often are, they will
eventually be given a harsher sentence, perhaps incarceration.
Crown, judges and police interviewed for this study all said that offenders with FASD are far
more likely than others to commit multiple offences, and to end up with harsher dispositions.
They often do not understand what is going on during their various contacts in the system, are
particularly anxious to just get it over with so they can get out, are more likely than others to
plead guilty, and to say whatever they think the authorities want them to say. Another problem
is that the CJS works far too slowly for people with FASD, because they are likely to forget what
they did before they are in a position to learn from their mistake. Crown and judges say they
need to be especially vigilant to make sure a guilty plea is genuine in such cases.
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Victoria has two important structures in place to serve the needs of individuals with FASD and
those with other cognitive and mental health challenges, as well as addictions. One is the
Assertive Community Treatment (ACT) teams made up of psychologists, nurses and social
workers and actively partnered with police, probation and welfare officers. The ACT teams
provide services to people living on the street without other supports who come in contact
often with the police, the courts, emergency medical services and the hospitals. The goal is to
provide them with support to prevent future negative contacts. It is motivated in part by the
opportunity to reduce the relatively large demand for resources that this population places on
the system. One of the agencies participating on the ACT teams is Community Living, an agency
that caters to individuals with FASD.
The second structure, closely aligned with the ACT teams, is an Integrated Court (VIC)
established in 2010 based on recommendations from the Victoria Mayor’s Task Force on
Homelessness and Mental Illnesses. The intent of the VIC is to offer a holistic approach to
dealing with chronic offenders in the Victoria Community, including individuals with FASD.
Every second Tuesday morning the VIC Crown meets with ACT team members and others
involved in the cases on the court docket including defence lawyers. The group considers each
case and agrees on the best approach, focusing on finding sustainable community supports to
keep the offenders out of the CJS. The Crown and the judge in the VIC are consistent, so that
they get to know the offenders over time and are well placed to assess any risk they pose to the
community, and to recognize the need for community supports to keep them from repeatedly
coming before the court. The offender has to plead guilty as part of the process and the court
typically releases the offender on conditions that they cooperate with the services being
offered to them. The court monitors progress over a period of months, the length of time being
dependent on the individual. If things go well, they receive probation with the expectation that
they continue to make use of the supports made available to them. The VIC holds offenders
accountable but is less punitive than the mainstream system.
The existence of the ACT teams and the VIC means that few individuals with FASD are referred
to RJ programs, but RJ can still be considered post-sentencing if the victim expresses an
interest.
When offenders with FASD are referred to RJ programs in Victoria, their impairments are
usually identified at least informally, and approaches are used that have a greater likelihood of
success. Symptoms that RJ workers look for include extraordinary fidgeting, no eye contact,
physical characteristics, memory problems, a lack of understanding the concept of empathy, or
the inability to take responsibility.
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RJ workers are not concerned that there is rarely a formal FASD diagnosis because they say it
would not affect the way they work with the offender, except perhaps to inform them of the
issue before their first meeting. They have confidence in their ability to recognize the
symptoms, and they are accustomed by policy and practice to treating each offender in a way
that is tailored to their individual circumstances and needs. Once they are aware that an
individual has a cognitive impairment, they design an approach that is modified as they go in
response to how the meetings proceed. Their point of view is that even if the individual has
FASD, there is still a range of abilities to be integrated into their approach. For example, there
can be some degree of ability to recognize the harm they have done, take responsibility for that
harm, and understand the point of view of the victim. That being said, there is a recognition
that in severe cases of FASD, where learning is very limited and empathy is completely absent,
RJ is not a suitable tool. Such cases would either not be accepted when the case is first referred
or would be sent back to the referring agency once the severity of the impairment became
clear.
RJV approach to cases involving cognitive impairment is generally centered on a much slower,
more methodical process, with frequent review and repetition of information. Case managers
adapt their methods, often employing visual explanations/images to describe sequences of
events and drawing on appropriate analogies to try to bring concepts to life. Preparation for the
dialogue can also involve adaptations to the meeting space, such as making it brighter or
darker, decorating it in a way that will respond to the preferences of the offender with FASD,
avoiding visual cues that may cause difficulty, and adapting the number of people included in
the RJ dialogue.
For RJV the victim’s interests are paramount, so the victim needs to understand why these
adaptations are being made and agree with them. Preparation with the victim in these cases
involves first and foremost understanding their fears and concerns; what happened to them
and what the impacts have been so far. It also includes explaining the circumstances of the
offender, to the extent that privacy concerns allow, and establishing expectations for the RJ
dialogue that are attainable. The RJ dialogue always includes the offender taking responsibility
for the harm done and coming to an understanding of how the victim experienced the event
and what the impacts were. In cases referred pre-sentence, it will almost always result in some
form of undertaking on the part of the offender. Certainly, victims are encouraged to
understand the cognitive limitations of the offender, and to adapt their expectations
accordingly. As in non-FASD RJ dialogues, victims in these cases typically feel positive after the
session because they understand that the crime was not targeted toward them deliberately and
is unlikely to be repeated. They also have some understanding and empathy for the
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circumstances of the offender, who is often viewed as having also been a victim in a
fundamental way.
In the case of the Cowichan Indigenous Justice Program consulted for this study, the RJ director
typically knows the family of the offenders and has a pretty good idea if FASD is a likely issue, or
if impairments from other types of brain injuries or substance abuse damage are in play. In a
similar fashion to RJV, their approach involves a much slower process to ensure that the
offender understands what has happened and will be able to benefit from an RJ circle run by
community elders.
Training on FASD is limited in Victoria. RJV sponsors professional training seminars on various
topics including FASD. The police and Crown have training available if they choose to attend (for
example brown bag lunches) and FASD may be available at periodic professional development
sessions. Typically, though, FASD is grouped with other cognitive, mental health and substance
abuse conditions for training purposes, with a focus on using de-escalation techniques and
other practical measures to avoid crises. According to those interviewed there is an important
gap in systematic and expansive training on how to work effectively with individuals with FASD.
Conclusion
RJV is a well-established and active RJ program that is closely linked to the area’s health and
social service agencies and the CJS. As well, Victoria has ACT teams that coordinate services to
the city’s street population including many people with FASD, along with the police, probation
and welfare services. The VIC that operates every second Tuesday was designed specifically to
help offenders with cognitive impairments and addictions stay out of the CJS and get
sustainable supports from community agencies. Community Living in Victoria caters especially
to individuals with FASD.
There remain challenges for individuals with FASD as formal diagnoses are rare. Without the
ability of CJS professionals to recognize that an individual may have FASD, they can still be
caught in a repeating cycle of arrests, breaches, and sentences that offer no viable long-term
positive outcomes for them. RJ programs can offer one type of diversion or sentencing option,
but RJ programs in the area are also dependent on individual CJS professionals to understand
and value their programs, in the absence of consistent policies at senior levels to make use of
RJ. Some training on FASD exists, and RJV offers public education on the topic, but there
remains an important gap in ongoing training for professionals in Victoria on how to address
the challenges that individuals with FASD face in the CJS.
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